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AGREEMENT FOR THE PROVISION OF MUNICIPAL CAPITAL FACILITIES made this ■ day of ■, 201■
B E T W E E N:


THE CORPORATION OF HALDIMAND COUNTY

(the "County ")


- and -


■

(the “Owner”)

RECITALS

I. The Owner is the registered owner of lands located in the community of ■, described as ■ and municipally known as ■, as shown on Schedule A to this Agreement (the "Lands");
II. The Owner proposes to develop the Lands, under the concept of a Master-planned “community-sized” development (the "Development"), which are categorized as residential uses for the purposes of the County’s Development Charge By-law No. ■ (the “DCB”) and which are in conformity with the County’s Official Plan;

III. Certain municipal capital infrastructure facilities are required in order for the Lands, and other lands in the ■ Development Area, to develop and the Owner has agreed to provide such facilities, as set out in Schedule B to this Agreement (the “Municipal Capital Facilities”), in accordance with the terms of this Agreement;

IV. The Owner has requested the County, and Council of the County has determined that it is in the public interest, to provide financial assistance to the Owner for the construction of the Municipal Capital Facilities by lending money, with interest, for fifty percent of the estimated costs thereof, as set out in Schedule B to this Agreement, and to recover from other benefitting owners their proportionate share of the total actual cost of the Municipal Capital Facilities;
V. Pursuant to Section 110 of the Municipal Act, 2001 S. O. 2001, a municipality may enter into an agreement for the provision of  municipal capital facilities by any person if the agreement provides for the giving of financial assistance by way of lending money and charging interest by the municipality to such person, provided such assistance is in respect of the provision of the facilities that are the subject of the agreement; 
VI. Pursuant to Part XII of the Municipal Act, 2001  a municipality may impose charges for services provided or done by, or on behalf of, it including a charge imposed for capital costs related to services on persons not receiving an immediate benefit from the services but who will receive a benefit at some later point in time;
VII. Council of the County has enacted By-law ■ authorizing execution of this Agreement, and the Clerk of the County has provided, or will be providing, written notice of the By-law to the Minister of Education as required by Section 110(5) of the Municipal Act, 2001.
VIII. This Agreement is entered into pursuant to the provisions of Section 110 and Part XII of the Municipal Act, 2001
NOW THEREFORE in consideration of the mutual covenants herein contained, and for other good and valuable consideration, (the receipt and sufficiency of which is hereby acknowledged by each party), the parties hereby agree as follows:

1. The Recitals above are true and correct and form part of this Agreement.

2. The County hereby declares that the Municipal Capital Facilities are municipal capital facilities for the purposes of Subsections 110(1) and (3) of the Municipal Act, 2001 and as described in Sections 2 and 3 of Ontario Regulation 603/06, which together authorize the lending of money and charging interest by the County to the Owner for the purposes of providing the Municipal Capital Facilities.
3. The Owner agrees that it shall undertake the design and construction of the Municipal Capital Facilities identified on Schedule B to this Agreement, all to the satisfaction of the County and in accordance with engineering plans and detailed design drawings approved by the County.   All terms and conditions with respect to the design and construction of, and the security for, the Municipal Capital Facilities shall be set out in a construction agreement or other agreement satisfactory to the County, between the County and the Owner (the “Construction Agreement”).  In addition, the Construction Agreement shall incorporate all the terms of this Agreement and shall also provide that construction of the Municipal Capital Facilities must commence within eighteen months of execution of the Construction Agreement by the County and the Owner.   
4. The parties agree that the estimated costs of the Municipal Capital Facilities set out at Schedule B total ■.  The County  agrees that it will lend money to the Owner (the “Loan”) up to a maximum of fifty percent of the estimated costs of the Municipal Capital Facilities, being ■ (the “Loan Amount”) on the following terms:


(i) the term of the Loan shall be ten (10) years, commencing on the date on which the County makes the first advance on the Loan in accordance with Paragraph 4(iii) herein.  The Loan Amount must be fully repaid no later than December 31 of the year that is ten (10) years from the date of such first advance or when the development is completed, whichever occurs first;

(ii) the Owner shall pay interest on the Loan Amount at an annual rate of interest of ■ percent, compounded annually 

(iii) advancement of the Loan Amount by the County to the Owner shall not occur in one lump sum but as follows:



(a) within 30 days of submission to the County of certification of a progress payment required to be made by the Owner to its contractor or contractors, the County will provide to the Owner a cheque in the amount of fifty percent of that progress payment.  The County will continue to advance monies to the Owner on this same condition until such time as the Loan Amount is fully advanced or construction of the Municipal Capital Facilities is substantially complete, whichever is earlier; 



(b) in the event that the actual costs of the Municipal Capital Facilities are less than the estimated costs, the County shall be under no obligation to advance the remainder of the Loan Amount to the Owner and the principal amount of the Loan shall be adjusted accordingly; and
(c) in the event that the actual costs of the Municipal Capital Facilities are greater than the estimated costs, the County shall be under no obligation to advance any funds to the Owner in excess of the Loan Amount and the Owner shall be fully responsible to pay any and all costs in excess of the estimated costs.

(iv)  the Loan shall be repaid by the Owner to the County in accordance with the Loan Schedule set out  in Schedule C to this Agreement, with repayment of the Loan Amount plus interest to commence when  construction of the Municipal Capital Facilities is substantially complete.  Schedule C shall be amended to reflect (a) the actual date upon which repayment commences in accordance with this Paragraph 4(iv) and the schedule of payment dates thereafter; and (b) the actual Loan Amount in the event that such amount is less than ■, all without formal amendment to this Agreement.  On the concurrence of the Parties as evidenced in writing, a new schedule reflecting the changes referred to in this Paragraph 4(iv) will be added as Schedule C1 to this Agreement. 
(v) notwithstanding Paragraph 4(iv) herein, the Owner shall pay interest throughout the construction period on each advance made to the Owner by the County, calculated by multiplying the interest rate of ■percent by the amount of the advance for the number of days remaining until the Loan repayment commences in accordance with Paragraph 4(iv) herein.   
(vi) all payments made pursuant to Schedule C shall be made by certified cheque payable to the Corporation of Haldimand County;

(vii) the Owner agrees that all monies advanced by the County pursuant to the terms of this Agreement shall be used solely for the purposes of providing the Municipal Capital Facilities and for no other purpose whatsoever;


(viii)  the Owner acknowledges and agrees that in the event that it fails or refuses to meet any of its obligations under this Agreement, such failure or refusal shall be deemed to be a substantial default pursuant to this Agreement and such default shall enable the County to realize on all or a part of the Lands in the same manner as if the County was enforcing its rights as a mortgagee under a mortgage registered against the Lands. 

(ix) notwithstanding any other remedy available to the County pursuant to this Agreement or at law or in equity, in the event the Owner fails to make a payment or payments as required by this Paragraph 4 or fails to comply with Paragraph 17 herein, such failure shall be deemed to be a substantial default pursuant to this Agreement and such default shall entitle the County to add forthwith the outstanding amounts to the tax roll for the Lands until such payment or payments are made and the Loan is in good standing, failing which the County may collect such outstanding amounts as, and in the same priority as, taxes.  In addition to any other remedy which the County  may have, whether or not expressly set out in this Agreement, the County may also require payment of any outstanding amounts to be secured through the Construction Agreement.    
5. The County and the Owner agree that the Municipal Capital Facilities benefit other lands in the vicinity of the Lands.  All benefiting lands, including the Lands, are shown on Schedule D to this Agreement.  The parties acknowledge and agree that the Lands will receive ■ percent (■%) of the total benefit of the Municipal Capital Facilities, on an acreage and developable/coverage basis, and that the other Benefiting Lands will receive the percentage benefit set out in Schedule C on this same basis.    

6. The  County has passed a by-law, pursuant to its powers under Part XII of the Municipal Act, 2001, imposing a capital charge against all Benefiting Lands shown on Schedule C to recover 100 percent (100%) of the costs of the Municipal Capital Facilities (which by-law comes into effect upon execution of this Agreement) as follows:


(i)  ■ percent (■%) from the Owner, which is fully satisfied by construction of the Municipal Capital Facilities and the full repayment of the Loan;

(ii)  ■ percent (■%) from  ■ ; and 

(iii) ■ percent (■%) from ■

The by-law imposes a charge of $■ per single family detached residential dwelling (or equivalent), payable upon issuance of a building permit, for all development within the Benefitting Lands.  Save and except for the benefitting share of the Owner, which is deemed to be fully paid as set out in this Paragraph 6, the charge shall be collected by the County and remitted to the Owner as reimbursement for its costs of construction, on behalf of the County, of the Municipal Capital Facilities that are beyond its benefitting share of ■ percent (■%).
7. The Owner hereby agrees that in any agreement of purchase and sale or agreement disposing of any interest in the Lands, it shall advise any prospective purchaser of the Lands or an interest in the Lands of the terms of this Agreement and the requirement of the County that any purchaser of the Lands or an interest in the Lands must enter into an assumption agreement with the County assuming all the rights and obligations of this Agreement as if such person had been the original signatory to the Agreement.  
8. All notices, demands and other communications required or permitted to be given under this Agreement shall be in writing and shall be delivered or mailed by registered mail postage prepaid to the party entitled to receive the same as follows:
To the County 
Attention:   ■
To the Owner :

Attention:  ■
9. The date of receipt of any such notice, demand or other communication shall be the date of delivery thereof; and, if mailed as aforesaid, three (3) business days following the postmark date; provided however, in the case of an interruption of postal services, all notices, demands and other communications shall be delivered.  Any party may at any time and from time to time notify the other party in writing as to a change of address and the new address to which notice shall be given to it thereafter until further changed. 
10. Nothing in this Agreement shall be construed as requiring the County to issue any building permits including foundation permits.  Building permits shall only be issued in accordance with the Building Code Act (Ontario) and the subdivision agreement, site plan agreement or other development agreement for the Lands. 
11. This Agreement constitutes the entire agreement between the parties with respect to its subject matter.  This Agreement may only be amended in writing, and amendment acknowledged in writing by all parties, which expressly states the intention to amend this Agreement.
12. Should any provision of this Agreement be or become invalid, illegal, void or not enforceable, such provision shall be considered separate and severable from this Agreement and the remaining provisions shall remain in full force and effect and be binding upon the parties hereto as though such provisions had not been included.   In the event that any such provision is considered to be material, in the sole opinion and discretion of the County, the parties shall in good faith negotiate an amendment to this Agreement that maintains the intent of the severed provision.   
13. This Agreement may be executed in counterparts, each of which shall constitute an original and all of which taken together shall constitute one and the same instrument.
14. The County and the Owner covenant, represent and warrant to each other that they have the power, capacity and authority to enter into this Agreement and to perform the obligations hereunder and that there are no covenants, restrictions or commitments given by it which would prevent or inhibit it from entering into this Agreement. 
15. The Owner hereby agrees not to assign this Agreement without the express written consent of the County.  Such consent may be refused by the County unless:

(a) the proposed assignee has executed an assumption agreement directly with the County, which assumption agreement shall be in form and content acceptable to the County and shall include, without limitation, the assignee’s assumption of all obligations of the Landowners pursuant to this Agreement, and if applicable at the time of such assumption, to the Construction Agreement. 

(b) the Owner is not in default under any of the terms of this Agreement.

16. The Owner consents to the registration of this Agreement on title to the Lands forthwith upon its execution by both parties, at its sole cost.
17. The Owner shall pay a legal and administration fee in the amount of $ ■ to the County upon execution of this Agreement, to reimburse the County for its costs of this Agreement and its administration.

18. This Agreement is binding upon and enures to the benefit of the parties, their heirs, successors and assigns.

19. This Agreement shall remain in force and effect until the date that is twenty years from the date its execution by the County and the Owner, after which the Agreement shall have expired and the parties shall have no further obligations to each under.  

IN WITNESS WHEREOF the parties hereto accept the terms of this Agreement subject to the conditions, restrictions and covenants set forth therein and acceptance is confirmed by the authorized signature of the respective proper officers or officials as of the date first written above.

SIGNED, SEALED AND DELIVERED



THE CORPORATION OF HALDIMAND COUNTY



■, Mayor



____________________________ 

 


■, Clerk




Authorized by By-law No. ■



[OWNER]



___________________________




Name: 




Title: 



___________________________




Name: 




Title: 



I/We have authority to bind the Corporation

Attach the Relevant Schedules as Outlined in the Agreement
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